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Good faith is defined as “an honest intention to abstain from taking any unconscientious advantage of another, even though 
the forms and technicalities of law, together with an absence of all information or benefit of facts, would render the 
transaction unconscientious.”! Bad faith is, of course, the antithesis, and although it is an indefinite term, it differs from and is 
stronger than the idea of negligence in that it contemplates a state of mind affirmatively operating with a furtive design, with 
some motive of self-interest or ill will, or for an ulterior purpose.’ There seems to be little difference between bad faith and 
fraud in this particular relation. Fraud may be said to be an action of a more affirmative evil nature, such as proceeding or 
acting dishonestly, intentionally, and deliberately, with a wicked motive, to cheat or deceive one party to a transaction with 
respect to the situation or operations, or such as an action that results to his or her damage or loss and to the advantage or gain 
of the other party.’ In some jurisdictions, bad faith has been held to be the test of fraud;* thus, an honest mistake does not rise 
to the level of bad faith required to sustain a cause of action for fraud.” However, in other jurisdictions, the view has been 
expressed that while under certain circumstances the word “fraud” is synonymous with “bad faith” the concepts of “bad 
faith” and “fraud” are generally separate and distinct, requiring the allegation and proof of different elements. ° 


Observation: 


Actual fraud” involves moral turpitude and does not include fraud implied in law, which may exist without the imputation of bad 


faith or an intentional wrong.’ 
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As to fraud implied in law, see §§ 8, 9. 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 14 


